DAVID EDWARD
like to discuss with you. Perhaps, when you have shown our client out, you could stay behind for a few minutes'. The 'small matter' was to sit down by the fire with a gin and tonic and talk about anything but law. It was a great family house and I'll always remember it in that way. Jack, of course, had wide interests outside the law, being particularly versed in old master drawings, of which he had a great collection. He also wrote a delightful little book called A French King at Holyrood about the Comte d' Artois (brother of Louis XVI and later King Charles X) who on more than one occasion was accommodated in the debtors' sanctuary at Holyrood Palace in Edinburgh.
The topic suggested to me by John Bell for tonight is one to which Jack Mackenzie-Stuart attached great importance-the nature of the relationship between the Court of Justice and national courts. I remember him reacting very strongly at a conference when someone suggested that there should be a right of appeal from national supreme courts to the Court of Justice. He insisted that the relationship should not be hierarchical or vertical but should remain horizontal-a relationship of judicial cooperation.
In this context 'judicial cooperation' is more than a euphemism. I admit that the media, and even some national judges, talk about 'appealing to Luxembourg', and I suppose the Court of Justice might be accused of encouraging that point of view from time to time. But I do believe that underlying the success of Community law as a system is the willing acceptance of the Court's judgments by all (or perhaps virtually all) national judges in all (or perhaps virtually all) member states-the willing acceptance that the judgments of the Court provide appropriate legal criteria in the light of which to judge the case before them.
At its best, the relationship is one of mutual trust, respect and cooperation. But I think it is more, and that is why the word 'powerhouse' appears in the title of this lecture.
H. WHY 'THE POWERHOUSE'?
It may seem paradoxical to say that the national courts are the powerhouse of Community law. Surely it is the Court of Justice that is the powerhouse. But there is a good reason why it is truly the national courts that generate the electricity.
A judge may be very enthusiastic about making law but cannot actually do so until there is a case to make it in, and judges cannot normally decide what cases they get. Occasionally, when they are Presidents of Divisions in the courts in the Strand, they may be entitled to select. (It is often said that Lord Denning chose the cases he liked best). But if you are a judge in Germany, you cannot choose. The principle of the gesetzlicher Richter ('the legal judge') means that you can do only those cases that are assigned to you. The corollary is that you must hear and decide those cases. If the case comes, the judge must judge, however unattractive or unpopular the result. Having given judgment, he (or she) cannot withdraw, apologise or explain. On the other hand, however keen he may be to make new law, he is powerless if no suitable case comes before him. That is the essential point of difference between the legislator or administrator on the one hand and the judge on the other. The suggestion that judges lack legitimacy because they are unelected and unaccountable rests on a false premise. In a sense, the essence of the judge's position is not to be 'accountable' to anyone other than the appeal court (if any). So, although the Court of Justice has been accused of being 'activist' in the development of Community law, it has been able to be so only because national courts have provided it with the material for activism. I can illustrate the point by reference to two famously (or notoriously)
'activist' He then went straight to the terms of the provisions at issue, citing Article 48, Article 177 and, in particular, Article 189 for the definition of a Directive as a measure which 'shall be binding, as to the result to be achieved, ... but shall leave to the national authorities the choice of form and methods'.
Then he cited the 1964 Directive, Article 3 of which provides that 'Measures taken on grounds of public policy or of public security shall be based exclusively on the personal conduct of the individual concerned. ' Against that background, he came at once to his conclusion:
Article 3, paragraphs 1 and 2 in that directive clearly I think go to the 'result to be achieved' within the meaning of Article 189 of the Treaty of Rome, and not to the 'form and methods', which are left to the national authorities.
On the basis of that classically common law approach to interpretation he concluded that Article 3 of the Directive probably had direct effect. But he felt that he should nevertheless refer the case to Luxembourg to make sure, so illustrating my point that the national courts are the powerhouse where the electricity of Community law is generated. Well, the deluge happened and, by the time Lord Mackenzie-Stuart retired in 1988, the average number of references per annum had risen from about 40 to 140. European Court Reports for 1988 ran to 6,500 pages. We are now getting up towards 250 references a year and European Court Reports for 2001 was 14,000 pages-10,000
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for the Court of Justice and 4,000 for the Court of First Instance.
That is against the background of 'self-restraint' on the part of national courts. It is said that if the Supreme Finance Court in Germany (the Bundesfinanzhof) referred all the cases that, on a strict reading of Article 234, it ought to refer, we would be doing nothing but German tax cases. When I mentioned that to a member of the German Supreme Civil Court (the Bundesgerichtshof), he said that, if we had all of his cases, then we couldn't do any of the tax cases.
References now account numerically for about 50 per cent of the case load of the Court of Justice and far more in terms of the work load. This is partly because of the novelty, variety and technical complexity of the legislation enacted to fulfil the 1992 programme. In 1997, environment and consumer affairs accounted for only eight cases, but 53 new cases on these topics have already been introduced in the nine months to September of this year. In 1997, free movement of goods, once the staple diet of the Court, accounted for 20 cases, but up to September of this year for only nine. Services and establishment have produced 30 cases this year and taxation nearly 25.
It is inevitable that, in the 40 years since Van Gend en Loos, and the 30 years since Lord Mackenzie-Stuart became a member of the Court, the pattern of the relationship between the Court of Justice and the national courts should itself have become both more complicated and more varied. Lest your professors ask you to say what is the model of the relationship, let me give you some examples to show why it is not a simple model.
B. The Approach of National Courts
Much depends on the status and attitudes of national judges, the extent to which the courts of the country concerned rely on arguments presented by counsel for the parties and the extent to which the judge has to limit consideration of a case to the arguments presented. So in some cases, such as Telemarsicabruzzo,5 you will find national judges raising questions which neither party before them appears to have suggested might be raised. A current example is Altmark,6 where, of its own motion, the German Federal Administrative Court (Bundesverwaltungsgericht) raised the question whether a subsidy to a bus company constituted a state aid, although neither the bus company nor its competitor seems to have wanted to be involved in litigation before the Court of Justice.
By contrast, some judges appear simply to rubber-stamp orders for reference drawn up by counsel for the parties. Because each party wants to introduce a question that might produce an answer in their favour, the result is an examination Some courts make references early, particularly nowadays tribunals like the British Employment and VAT Tribunals, who are sufficiently versed in Community law to spot the point from the beginning. But some references that could usefully have been made earlier are not made until the case has reached the highest court. Seymour-SmitP took five years before it was referred on a point which one might have thought was pretty obvious from the start. By the time it reached Luxembourg, there were said to be 10,000 pending cases awaiting the result.
Some judges make long references-for example, 80 pages on a question of company accounting.8 Some are very short-two pages without the slightest indication why the reference is being made. Some are handwritten and some are almost unintelligible.
Sometimes the judge in a lower court uses the reference procedure to challenge the jurisprudence of a higher court. The Simmenthal case,9 on the question whether national judges are required to set aside national provisions one is tempted to wonder whether some of the courts that have refused to refer knew the answer they would get and didn't want to hear it. It was partly to counteract such deliberate deafness that the Court of Justice produced the much criticised decision in CILFIT.13 CILFIT, so it seems to me, is no more than a counsel of common sense. The Treaty, after all, is unambiguous: a court of last resort must refer if the question of Community law is necessary to enable it to give judgment. But it would be absurd to do so if the answer to the point is already clear. On the other hand, in deciding whether the point is clear, the court has to take account of the fact that Community law is different in character from national law. question may be clearly deduced from existing case-law or where the answer to the question admits of no reasonable doubt.
A national court which is in doubt whether there is acte clair can make a reference indicating the answer it would give and suggesting that, if the Court agrees, it would be appropriate to decide by Order. Honour will be satisfied, time saved and the requirements of the Treaty respected unless, of course, the Court disagrees which will show that the reference was necessary after all. Parallel to cases of refusal to refer, there is the phenomenon of constitutional courts questioning the primacy of Community law by reference to their own constitution, particularly on the basis of the protection of fundamental rights.14 I may be naIve, but I suspect that, for the practical lawyer, this particular dispute is about as real as the dispute about sovereignty-'that dusty desert of abstractions through which successive generations of political philosophers have thought it necessary to lead their disciples ' .15 There are also examples, fortunately very rare, of courts refusing to accept the answer given by the Court of Justice, or where, a reference having been made and an answer received, another route is found to bypass the decision of the Court of Justice.16 This problem and its possible consequences (state liability for court decisions) are raised acutely in a recent reference from Austria.17
C. The Approach of the Court of Justice
Just as there is a wide range of approaches from the national courts, there is a wide range of responses from the Court of Justice and I would have to admit that they are not always consistent. Sometimes the Court will give very abstract replies, simply saying how the provision in question is to be interpreted, and sometimes very specific replies which leave very little discretion to the national judge. The latter type of reply has been criticised as going beyond the Court's competence, but it should be remembered that Article 220 requires the Court to 'ensure that, in the interpretation and application of this Treaty, the law is observed'.
Sometimes the Court answers all the questions as put, sometimes they are reformulated and some of the questions may not be answered at all. In about one per cent of cases the reference is rejected as inadmissible, and in other cases, in spite of the urging of Advocates General,18 the Court refuses to reject references.
I plead guilty to occasional inconsistency and it is not surprising that, with 250 judgments a year, more than half of which are decided by Chambers of three or five judges, there should not be total consistency. But I would not plead guilty to any failure on the part of the Court genuinely to cooperate with the national courts. What is surprising is not how badly the system works, or how difficult it is to make it work, but how well it works.
D. Enlargement
With enlargement there will be a new dimension. The number of cases coming to the Court will inevitably increase (for other reasons as well) and the Court will be dealing with countries with very little experience of the system. What are the conditions for future success?
First, as far as the national courts are concerned, it will be important to remember that a reference should be made only when a decision on the point is necessary to enable the national court to give judgment. That leads to the second point that, from the point of view of the Court of Justice, the national court should explain why the reference is necessary. Quantity inevitably affects quality and national judges must do more than rubberstamp what the parties produce. If the Court of Justice has to process cases that are unnecessary, or the point of which is difficult to understand, quality will inevitably be affected.
Third, the Court must continue to make every effort to ensure that cases are processed in a reasonable time, although the importance of speed is sometimes exaggerated.
Speed is essential if the system is to work, but a quick answer is not necessarily a good answer or an answer that will last. It may be worth waiting another three, four or five months to get a good answer. In that connection it is worth remembering that the language regime adds seven to nine months to the time taken to process a case.
It is sometimes suggested that the Court should operate only in one, two or three main languages. But judgments that are to be followed must be understandable in all languages, workable in all legal systems, and consumable and acceptable in all countries by judges, lawyers and litigants. The experience of the EFTA countries (Norway, Iceland and Liechtenstein) is instructive. The EFTA Court operates only in English and the judgments of the Court of Justice (many of which apply in the EEA) are not available in Norwegian or Icelandic. There is said to be a reluctance to apply this jurisprudence because 'it's not in my language'. If Community law is to be applied uniformly by national judges, they must have access to the law in their own language, otherwise it will be 'foreign law', to be resisted, mistrusted and eventually not applied.
Fourth, confidence in the system requires adequate resources and a rational allocation of resources-financial and human. The Court cannot operate to maximum efficiency in a procedural and financial straitjacket imposed by the Member States and the political institutions. At present, the simplest amendment to the Rules of Procedure takes about a year to achieve, and the budget of the Court, amounting to 0.15 per cent of the total expenditure of the European Union, is examined line by line by the Commission, the Council and the Parliament as well as being audited by the Court of Auditors. That is neither rational nor a recipe for efficiency.
E. The Effect on the Development of Law
Up to now I have been talking about the working of the relationship between the Court of Justice and the national courts. But it seems to me that the process of interaction between the Community Courts and the national courts is of much wider interest for the development of the law in general.
In one of the very earliest cases under the Coal and Steel Treaty, Advocate General Lagrange was discussing the sources of law of Community law. He said:
Although the Treaty which the Court has the task of applying was concluded in the form of an international treaty and although it unquestionably is one, it is nevertheless, from a material point of view, the charter of the Community, since the rules of law which derive from it constitute the internal law of that Community.
As regards the sources of that law, there is obviously nothing to prevent them being sought, where appropriate, in international law, but normally and in most cases they will be found rather in the internal law of the different Member States. Have the applicants themselves not followed that latter path in the present action with regard, for example, to the concept of misuse of powers, of which it has become apparent that the national laws constitute an infinitely richer source than the really rather summary theory of ' we see the discussion of direct effect moving from the question of individual rights into a much more general question about the nature of Treaty obligations and the obligation of the organs of the state (whichever organ is responsible) to comply with the international obligations of the state. The jurisprudence of the Court has emphasised that, lying behind all this, there is a general theory of obligations which clearly comes from national and ultimately from Roman law. (As a Scots lawyer, I am comforted to see that 'obligations' seem to have entered the vocabulary of English law.26)
Another example of the interaction is the evolution of remedies in national law-compensating for failure of the legal system (Francovich27), extending the boundaries of judicial control (Factortame),28 extending the range of national remedies (Francovich, Factortame and, very recently, Muiioz,29 a case about a rather banal regulation on the nomenclature of seedless grapes).
Again, the system has been used to kill some sacred cows-Crown immunity (Factortame) and, again very recently, the rule that excluded an action of damages between parties to an illegal contract (Courage v Crehan).30 The attitude of two divisions of the Court of Appeal, one of which did not refer and the other did refer, shows that there was a truly doctrinal issue that Community law was being used to break open.
In one reference from Germany, Dr Meilicke used, or tried to use, Community law to find out whether a particular provision of German tax law was compatible with the second Company Law Directive. Then there are cases that test the economic consequences of the law. In Davidoff and Levi,33 following Silhouette,34 the real underlying issue was whether protection of intellectual property rights worked ultimately to the disadvantage of consumers-a major issue of law, economics and social policy which in truth is a matter for the legislator to solve rather than the judge.
Finally, there are references designed to put clothes on skeletons-to give substantive legal content to the words of the Treaties which are, after all, only 'framework treaties'.
In a sense, that is the essence of the history of Community law, beginning with Van Gend en Loos. Community citizenship is the most recent example. According to the submissions of the Member States appearing in Martinez Sala and Wijsenbeek,35 the provisions on citizenship included in the Maastricht Treaty were intended to be no more than a general declaration of existing but limited rights with no autonomous legal significance. In legal terms it was no more than a skeleton without practical effect. The Court has been prepared to put legal skin and clothes on the political skeleton.36 This rather complex interpenetration of the legal systems seems to me to produce a new dimension of legal thought. Some of you may regret the loss of purity of national legal systems that goes with it. I comfort myself with an experience long ago, before I even started in the law, when I was invited to meet Mr Justice Finnemore, who said to me 'Humph, you come from Scotland. The Scots ruined the English law of tort with Donoghue v Stevenson'. You must make your choice whether you want to stay in that mode or move on. For my part, I believe that the law is more exciting now than it used to be, though it is also more complex. Lawyers have to get used to raising their eyes above the immediate horizon and, as the development of CELS shows, that is not too difficult, even in the Fen Country. 
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The development of Community law and, with it, of national law is a process in which all lawyers have a part to play-judges, certainly, but also barristers, solicitors and in-house counsel, not forgetting students who help in advice centres. If national courts are the powerhouse of Community law, because it is there that Community law really happens for the individual, they are also where it doesn't happen when those who should have done so have failed to spot the point or failed to raise it. Most crucially-and this is a new development in Britain since the days when I was watching Jack Mackenzie-Stuart as a very raw solicitor's apprentice-we need the help of academic lawyers as teachers, as writers and as critics.
Let me close with a quotation from an academic lawyer who profoundly influenced both Jack Mackenzie-Stuart and myself-Professor JDB Mitchell, my predecessor in the Chair of European Institutions at Edinburgh: Governments and governmental bodies have as many reasons for conniving amongst themselves as they have for opposing each other and, in the evolution of government, it is important that within acceptable limits individuals should be able to participate through the neutral mechanism of courts, not merely in maintaining the framework of rules, but also in advancing its construction. I think it is not unreasonable to assert that the role of courts has, or should have, something to do with the realities of democracy. Properly organised, it is through them that the individual can play a larger and more significant part in government while gaining a greater sense of security.3?
